IN THE FOURTH DISTRICT COURT OF THE STATE
) OF UTAH, IN AND FOR UTAH COUNTY

PROVO RESERVOIR COMPANY
A CORPORATION---PLAINTIFF
Vs,

Provo City, Lincoln School District, The Provo Bench Canal & Irrigation Company, The Lake Bottom
Canal Company, The Little Dry Creek Irrigation Company, The Upper East Union Trrigation Company,
The Timpanogas Canal Company, the West Union Canal Company, The East River Bottom Water Com-
pany, Provo Pressed Brick Company, Utah-Idaho Sugar Company, Zion’s Savings Bank & Trust Com-
pany, Spring Dell Resort Company, Wildwood Resort Company, South Fork Trout Company, Sego Irri-
gation Company, Knight Woolen Mills, Provo Ice & Cold Storage Company, Smoot Investment Company,
E. J. Ward & Sons Company, Wasatch Irrigation Company, Timpanogas Irrigation Company, Extension
Irrigation Company, North Field Irrigation Company (Reorganized), Midway Irrigation Company,
Charleston Irrigation Company, Pioneer Irrigation Gompany, Sage Brush Irrigation Company, Spring
Creek Ditch Trrigation Gompany, Sunrise Irrigation Company, South Kamas Irrigation Company, Wash-
ington Irrigation Company, Utah Power and LightCompany, First Ward Pasture Company, corpora-
tions.

Ruth Hatch and A. C. Hateh, as executors of the last will and testament of Abram Hatch, de-
ceased.

Pauline Schemensky, Stephen Jones, F. T. Carter, Amos Carter, Permelia Young, D. G. Calder,
J. B, Smith, Owen A. Baum, Joseph 'i'. Carter, Edith R. Buss. Wilford Penrod, William Gammon, Abram
L. Smith, A. L. Penrod, J. M. Buckner, T. J. Smith, W. F. Richins, B. F. Alger, Clara M. Stubbs, J. C.
Ivie, Ann Carter, Thomas Thornley, John H. Carter, D. W. Baum, Richard Carter, D. N. Greer, Leo
Baum, D, N. Penrod, Leo E. Smith, B. W. Baum, A. L. Tanner, Eliza Carter, as administratrix of the
estate of Aaron Carter, deceased; Cora A, Shirts, as administratrix of the estate of Benjamin Shirts,
deceased; E. In. Dodder, J. W. Smith and Lettie York, jointly, as members of a voluntary association, not
incorporated, under the name and style of the Smith Ditch Company, and also as individual tenants in
common in the Smith Ditch and the right to the use of water therein.

James L, Meldruin, John E. Booth, George James, Merrill Holden, Lionis James, Isaiah B. Lott,
Benjamin B. Richmond, Joseph Faucett, Walter Lott, Ada J. Hickman, and Elmer Meldrum, jointly as
membersiof a voluntary association, not incorporated, under the name and style of Faucett Field Ditch
Company and individually as tenants in common in the Faucett Ficld Ditch and in the right to the use
of waters flowing therein,

Upton Hoover, W. . Hoover, Webster Hoover and Frank Hoover, as partnerg doing business
under the name of Excelsior Roller Mills; George Baum, Hetty Young Goodman, L. W. Nuttall, David S.
Park, Vervinus Carter, Matilda A, Carter, R. G. Carter, John H. Carter, Jr., H. E. Young, Mary Ann Em-
mons. Levi York, James M. Downs, James M. Bonny, Joseph Williamsen, Evan Williams, Mary E. Da-
vis, Frederick J. Pulham, N. H. Grecr, Albert Snyder, Maggie Pearl Brown, Emily E. Forsythe, Alma
Brown, Charles H. Davis, J. Joseph Johnson, Marva May Spencer, Louisa J. Brown, Joseph M. Brown,
Parley Liewis Jacobson, Alma J. Jorgensen, C. S. Rasmussen, Elizabeth A. Farrer, Ashted Taylor, Olive
Smith, B. D. Partridge, Arthur C. Candland, Mattie G, Madsen, David II. Madsen, P. AL, Madsen, Caro-
line H. Madsen, Parley W, Madsen, Wilhelmina Madsen, George H, Madsen, George A. Madsen, Alma .J.
Madsen, John W, Clark, LeRoy Dixon, George A. Clark, Minnie Hamilton, Robert Kinnear, John E.
Nielson, John E. T.. Nelson, Elizabeth Rerry, John E. Lewis, John Ritchie. James Fisher, Anna T. Nelson,
Rachel €. Ferre, Danicl H. Halladay, Enoch S. Goddard, Henry W. Gaddard, Hannah M. Cook, Hansina
N. Jepperson. Rudolph Riard. Ada Young Littley, D. B. McBride. Robert Cordner. Samuel Carter. Da-
vid CGarter, Liafayette Cavter, R. D, Young, Mary E. Downs, John H. Emmons, William A. York, Esthma
Tanner, Arthur Glyde. David Gourley, Isabell West, Hueh I.. Syme, Mary A, Brown, Rachel E. Davis. E.
V. Vincent, Wilmirth H, Brown, V. I., Bunnell, Iiars Jacobson. as administrator of the estate of Lars
Jacohson, deceasad: James F. Clyde, Albert Jacobson, Sarah Z. Williams. Farl J. Glade as administra-
for of the estate of James R. (lade, deceased: Robert Birkin, Avthur N. Taylor, Mathias Knudsen. Maior
Pieree, N, 0. Svaulding B. H, Knudsen, Reed J. Knudsen, Milton IT. Knudsen. Andrew Knudsen, Her-
man Knndsen, W. D, Lewis, Sam E. Bunnell, Lewis Marriott, John D. Dixon. Ellan C. Johnson, Géorge I.
Taylor, Mary A. Cook, D. L. Vincent, Dominicus Snow, S. B. Perry. Franklin Spaneer, Je.. Mary E. Cox,
Whalter Gox, Tsane P, Nelson, James E. Fisher, Georze W, Halladay, Robert Boardman. John J. Massay,
J. W. Bates, George T, Peay. Sr.. Samuel S. Bailzy. Hannah C. Leonard, Edwin S. Hinckley, Charles
Conrad, James R. Hooks. John W. Tloover, Daniel Peay, J. A. Spencer, Imeian N. Hineklev. Hyrum
JTeiselt, Charles Giles. Charles Thomas, W. W. Ercanbrack. Alexander Cordner. John H. Gordon,
Rose Gordon, John H. Gordon. Jr., James A. Loveless, Jv., .Joseph V. Smith. Henry V. Smith,
Jdu., Henvy V. Smith. Jamee (4 McClellan, John R, Stubbs. W. W. Feteusen, Peter Boyea, Charles H. Tay-
lor, J. G Whitine, Wilford Van Wagenen, Edward V. Vincent, administrator of the estate of Charles
Vincent. derceased. :

Heber City, Midway Town Corporatios and Town of Charleston, acting as a vountary associa-
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tion, not incorporated, and doing business under the name of Heber Light and Power Plant; Emma
Wherritt, Joseph Hateh, Mary Davis, Jacob Berg, Frank Fraughton, Anton Olson, Andrew Olson, Mary
A. Davis, John W. Carlile, Joseph Wright Murray, S. C, Peterson, James Duncan, Mary Ann White, as
administratrix of the estate of Thomas White, deceased; William Lewis, John Swift, John Leffler, Abe
Leffler, Henry Bisel, Abe Leffler, Jr., Hyrum Moon, Millie Leffler, Mary A. White, Heber Moon, Frank
'nrnbow, Leslie Murphy, Benjamin Turnbow, Marshall Leffler, Louis Bisel, Nephi Moon, William Moon,
Henry Fraughton, Fleming Barrows, Frederick Peterson, Milton O. Turnbow, Gaorge Sizemore, William
Sizemore, Charles Fraughton, Alvin Leffler, Mrs. Julia Potts, Liyman Gines, Riley Fitzgerald, Owen
Ellis, Samuel Gines, Jr., Esther Webb, Rasmus Larsen, Ola W. Larsen, Niels Larsen, William Larsen.
Mims Lark, as administrator of the estate of William TLark, deceased; William Lemon, Mary Hunter,
Jack Bates, Harold C. Best, C. T. Swan, Timothy M. Murphy, Julia M. Davis, Fannie E. O. Spencer, John
Buttery, Joseph Rorris, Waldemer H. Peterson, Mary Davis, Thomas S. Lowery, Samuel Lowery, Richard
Wellington, George B. Jordon, Isaac R. Baum, John Burrows, Adolphus Sessions, Bishop Corbet, Mrs.
Fx.'anees Page, John Bradshaw, Annie Jones, Mrs. Julia Padfield and Sons, Ernest Prescott. Alma
Nm'lsen, Vincent Sheppard, Wxliam Sheppard, James Ure, Richard Lambert, B. R. Krudsen, George 0.
]"ll'sd James Leffler, Mary Pace, Ernest Turnbow, James A. Knight, Joseph Abegglen, Frederick Re-
- mund,
Mark Jeffs, George Nelson, E. R. Bronson, James B. Hamilton, Jesse Nelson. Jesse Nelson, Jr..
Orson Hicken, Alfred I, Alder, James T. Alder, W. W. Alder, J. M. Casper, James Casper. William N.
Casper, George R. Carlile, Rlisha Webster, J. R. All'n, John Allen, Arthur Allen, T, W. Allen, John H.
Murdock of Chanleston, Samuel MecAffee, John M. Ritehie, Henry F. Watson, George Edwards; George
Daybell, George W. Daybell, Fred Daybell and Robert Daybell, as partners, doing business under the
firm name of George Daybell and Sons; William Daybell, Charles Thacker, Joseph R. Murdock, John 0.
Edwards, P. W, Edwards; John B. Fowers and Elizabeth Fowerg as executors of the last will and testa-
ment' of John FRowers, deceased; George Edwards, Thomas Winterton, Josaph Wright, William Winter-
ton, James Io, Wright, Hyrum Winterton, William L. Van Wagoner, Phillip I. Ford, Effie Haws. John
Sweifel, ', DeVera Smith, as administrator of the estate of Philliv L. Smith, deceased: Ulriec Abagalen.
Chris Mitchell, Felix Mavrtin, J. B, Peterson, John Buhler. William Bonner, John Huber, John Kum-
mer, Gotlieb Buehler, 0. P, Mathews, Alice Schaer, Henry Watkins, Nephi ITuber, Joseph Huher, .J.
RBrigham Wilson, Andreas Burgener, Frederick Forrer, D. A, Gibson. Jacob Kummer, David McGimpsy.
Thomas Monks, Henry Zenger, Mary Schoni, Joseph Schoni, Maria Mitehell, Cordelia Wilson, George
Wilson, James Wilson, George H. Prescott, Amos Prescott, Jed Prescott. Heber Prescott, Mrs. Thom-
as McNeil, Emily Prescott, Mrs, O, A, Page, B. G, Kirkham, Mrs. J. W. Kirkham, Thomas Naylor, Ern-
est H, Horton, Evminnie C. Cummings, Lavina B, Murdock, William T. Averett, Addison E. Averett,
Joseph D, Averett, Eustaiia Averett, John H. Averett, Edna A. Murdock, Leona A, Bonner, Rosina
Kummer, Fdward Kummer, John Kummer, Frederick Kummer, Elizabeth Hamilton, Salina Fore-
man, Henry T. Coleman, as adminisirator of the estate of Nathan Springer, deceased; C. A. Springer,
Jane McD, Johnston, William Johnston, John A, Johnston, Henry T. Coleman, Defendants.

COMPLAINT

The plaintiff complains of the defendants and alleges:
1L

That thel plaintiff is a corporation duly organized and existing under and'in pursuance of the
he State of Utah, and that the objects and purposes of said corporation are, in part, to acquire
by appropriation, development, 1ease ;purchase, or otherwise, water, water rights and interests in water
and water rights for irrigation, culinary, domestic and other ry and beneficial purposes and to
acquirel by lease, purchase, construction or otherwise, reservoirs, dams, head-gates, ecanals, ) ditches,
flumes, pipe lines, and such other means as'may be determined upon for the storage, conservation, con-
veyance, control and distribution and use of any and all water and interests therc¢in which may be ac-
quired, and rights to the use of. water, by the plaintiff, and,—

To acquire such sites, franchises and easements as may be necessary or desirable for the con-
struetion and maintenance of reservoirs, canals, ditches, flumes, pipe lines and other means of conveying
and storing all waters ag may from time to time be acquired, owned or controlled by the plaintiff, and
to acquire by purchase and otherwise and to own, improve, cultivate and deal 1, real estate, and to
sell, lease and dispose of its property, easements, franchises, and rights in such manner as its Board of
Directors may determine, and to make and! enforee such rules and regulations for the pursuance thereof
as its Board of Dircetorsimay from time to time determine, , e,

2,

That the defendant, Provo City, is a municipal cerporation of the State of Utnh,'wh.ose d'uty it

is to control, regulate and distribute a portion of the water of Provo River to and among its inhabitants.
3.

That the defendant, Lincoln School District, is & regularly organized school district of Utah
County, Slate of Utah,

laws of t

4.

‘I'hat the defendant, the Utah Power and Light ‘Company, is a eorporation duly organized and
existing under the laws of the State of Maine.




5.

s That the defendants, Provo Bench Canal & Irrigation Company, The Lake Bottom Canal Com-
‘pany, The Little Dry Creek Irrigation Company, The Upper East Union Irvigation Company, The Tim-
panogos Canal Company, The West Union Canal Company, 'he East River Bottom Water Company,
Provo Pressed Brick Company, Utah-Idaho Sugar Company, Zion’s Savingg Bank & ‘i'rust Company,
Spring Dell Resort Company, Wiidwood Resort Company, South Fork Trout Company, Sego Trrigation
Company, Knight Woolen Mills, Provo Ice & Cold S orage Company, Smoot Investment Company, K. J.
‘Ward & Sons Company, First Ward Pasture Company, Wasatch Irrigation Company, Timpanogos lrri-
gation Company, Kxtension Irrigation Compaity, North Field Irrigation Company (Reorganized), Midway
Irrigation Gompany, Gharleston Ivrigation Company, Pioncer Irrigation Company, Sage Brush Irriga-
tion Company, Spring Crock Ditch Irvigation Company, Sunvise Irrigation Company, South Kamas Irvi-
galion Company, and Washington Irvigation Company, are each and all corporations duly organized and
existing under the laws of the State of Utah.

(i}

That the defendunts, Hebor City, Midway Town Corporation and the 'Town of Charleston, are
municipal corporations of the State of Utal, in Wasateh County, Utah.

(6

That Abram Hatch died at Iobor City, Wasateh County, State of Utah, on the 2und day of De-
combor, A, i 1911, and that thereafter, Ruth Hateh and A, O Ilatch, were, by ovder of the Fourth
Distviet Court of the Stato off Utal, in and for Wasatoh Jounty, duly appointed ay exceutors of the last
will'and' testament of Abram Ilateh, deconsed, and thoy over singo have been and now are the duly ap-
pointed, qualified and aoting executors of tho lagt will and testament of the said Abram Hateh, deceased,

8,

That the defendants; Pauline Schemensky, Stephen Jones, 1% ‘1 Cartoy, Amos Cartor, Permelia
Young, D, ¢t Caldor, J. B Smith, Owen A, Buum, dJosoph 1 Cavtor, Bdith I Buss, Wilford Penrod, Will-
iam Gammon, Abram Iu, Smith; A, Ti. Ponvod, J, M, Bucknoew, T, T, Smith, W. I Richins, B, I, Alger,
Clara M, Stubbs, J, O, Ivio, Ann Cartor, homas hornloy, Jolin T, Gavtor, D W, Baum, Ricliard Gartor,
D, N\ Groon, Lieo Baum, D, N, Penrod, Lico B, Smith, B, W. Baum, A. I Tanner, Bliza Cantor, a8 adminis-
tratrix of tho ostato of Aarvon Cavtor, doosonsed; Cova A, Shivts, as administratrix of tho estate of Bonja-
min Shints, deoeased; 1% I Doddor, J. W, Simith and Tiottio Yorl, jointly ag memborg of o voluntary asso-
cintion; not incovporatod, wndor the namo and atylo of tho Smith Ditch Company, and also as individual
tonantaiinieommon in tho Smith Ditoh and' tho vight to the use of watew thorein, have voluntarily assocints
od for'the purposo of diventing wators of tho Prove River to what ig known as tho Smith Diteh, and have
assumod and wsed the nama of the Smith Ditel Company and as plaintiff 18 informed and belioves ara
tonants in common in the diverting of aaid wator in 8.1 ditoli and in tho vight to thoe use of tho water so
divonted tharein,

9,

That James Iy, Moldium, Tohn T Booth, Gewgo Jamos, Mornill ITolden, Louls James, Isainh B,
Tiott, Bonjamin B. Richmond, Josoph Faucott, Waltor Tiott, Ada J. Hiokman, and Blmor Maldrum, joint:
1y as mombors of a voluntary assoointion; not inconporated, undar the name and stylo of Pancett Pield
Diteh Company and individually as tonands in common in tho Faudott T'oild Ditoh and in tho vight to tho
o of wators flowing thovein, have voluntavily assoalatod for the purposa of divorting water from tho
Prova Rivor info the Pancott Wleld Diteh and havo agsumed the namo of Mancett Meld Ditoh: Company,
and as plaintiff is informod and bolioves; are tonants in common in tho said ditel and in tho vight to the
uso of tho wators so diverted thorein,

10,
That Upton Moover, W, I 1loovor; Wobstor Hoover and Frank IToovow, are partners, and as
such avo doing business at Provo: Clty, Utali, under tho flem name of Exeolsior Rolloy Mills.
11, ’
That lottera of administration on tho Bsta‘e of Tinva Jnaobson, deconsod intostnte, awora; by tho
Distriot Court of tho Rourth dudisinl Disteiot in and for Utah County, State of Utali, isswed to Lars
dacobson, and the said Tavs Jacobson now 1s tho duly appointed, qualified, and acting’ administrator of
tho Latato of sald Lava Jacobson, docensed,
12,

That lottora of administeation on the Estato of Jamos R, (lade; deconsed, intostate, wove, by
tho Disteiot Court of tho Fouwth Judieial Distelot In and for Utah County, Stato of Utal, {ssued to Kanl
Jy Glado, and the anid Bal T, (lado now is the duly appointed, qualified, and acting adminlstrator of
the 1stato of gald Jumos IR, Alndo, doconsod,

13,

That lottors of administration of the Dstato of Aaron Cartor, decensed, intestate, wore, by the




Distriet Court of the Fourth Judicial Distriet, in and for Utah County, State of Utah, issued to Eliza

Carter, and the said Eliza Carter now is the duly appointed, qualified, and acting administratrix of the
Estate of said Aaron Carter, deceased.

14,

- That letters of administration of the Estate of Benjamin Shirts, deceased, intestate, were, by the
Distriet Court of the Fourth Judicial Distriet, in and for Utah County, State of Utah, issued to Cora A.
Shirts, and the said Cora A. Shirts now is the duly appointed, qualified, and acting administratrix of the
Estate of said Benjamin Shirts, deceased.
o
15.

That letters of administration on the Estate of Charles Vincent, deceased, intestate, were, by
the District Court of the Fourth Judicial Distriet, in and for Utah County, State of Utah, duly issued to
Edward V. Vincent, and the said Bdward V. Vineent now is the duly appointed, qualified, and acting ad-
niinistrator of the Estate of Charles Vincent, deceased.

16.

That letters of administration on the Estateof ’l‘homas'\\'hite, deceased, intestate, were, by the
Distriet Court of the Third Judicial District, in and for Summit County, State of Utah, duly issued to
Mary Ann White, and' the said Mavy Ann White now is the duly appointed, qualified, and acting adminis-
tralrix of the Estate of homas White, deceased.

17,

That letters of administration on the Estate of William L. Lark. deceasad, intestate. were, by
the District Court of the Fourth Judicial Distriet, in and for Wasateh County. State of Utah. duly issued
to Mims Lark, and {he said Mims Liavk now is the duly appointed, qualified, and acting administrator of
the Istate of William L. Lark, deceased,

18.

That lettersiof administration with the will annexed on the Estate of John Fowers, deceased,
were, by the Distriet Comrt of the Fourth Judicial Distriet, in and for Wasatch County, State of Utah,
duly issued to B. F. Fowers and Ilizabath Fowers, and the said B. F. Fowers and Elizabeth Fowers, now.
are the duly appointed, qualified and acting exccutors of the Fstate of John Fowers, deceased.

19.

»
That letters of administration on the Estate of Phillip L. Smith, deceased, intestate, were, by the
District Court of the Fourth Judieial District, in and for Wasateh County, State of Utah, duly issued to
1" De Vore Smith, and the said T. De Vere Smith now ig the duly appointed, qualified, and acting admin-
istrator of tlie Estate of said Phillip L Smith, deceased.

20.

That lettersiof administration on the Estate of Nathan T. Goleman; deceased, intestate, were,
by the Distriet Court of the Fourth Judicial District,in and for Wasatch County, State of Utah, duly is-
sued to Henvy T, Goleman, and the said Henry T. Coleman now is the duly appointed, qualified, and act-
ing administvator of the Estate of said Nathan T, Coleman, deceased.

21,

That the defendants, George Daybell, George W. Daybell, Fred Daybell and Robert Daybell are
partners doing business under the partnership name of George Daybell & Sons.

22,

That the defendants, HHeber City, Midway Town Corporation and the Town of Charleston, have
voluntarily associated for the purpose of diverting water from the Provo River for power and light pur-
poses/and are doing business under the association name of Heber Light and Power Plant, in Wasatch
County, State of Utah.

23, TN

That approximately one-half of the defendants are residents of Utah County, State of Utah,
one-thivd ave residents of Wasateh County, State of Utah, and one-sixth are residents of Summit County,
State of Utah,

24,

That the plaintiff and each of the defendants have and claim an interest in, and & right to the
use of the water of Provo River; that said Provo River is a natural stream of water having its pl‘incipl?.l
sources in Wasafeh County and Summit County, in the State of Utah, and with tributaries having their
sources in Utah Gounty, Utah; that the largest and longest of the streams forming the water of said
viver have their sources in said Wasateh and Summit Counties, and flow through said Counties to suid
Utal County, where the stream of said river iy augmented by the tributaries having: their sources in said
244
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Utah County, and that, when not diverted by artificial means, all of the water of said river reaches Utah
Lake, in said Utah County, Utah.

25.

& That all of the sources of said Provo River are formed by seepage, percolation, melting snows,
rains and underground water sources and that during the different seasons of each year, the amount and
quantity of water flowing in said river and in each and all of its tributaries. varies so that during the
season when the snows.are melting, that is in April, May, June and July, the quantity of water flowing
therein, is much more than during the remaining months of the year.

26.

That the quantity of water of said river varies during the scason of the melting of the snows so
as to inerease and decrease the flow thereof, such variations in quantity of flow being caused by the
varying temperature at divers times during such season.

27,

That in each and every year when the snow-fall in the mountains at the several sources of the
said river, is an average amount, and the precipitation on the water-shed of said river is an average
precipitation, there is a surplus of water in said river during the high water period in May and June
and until on or about the 15th day of July, over and above all completed appropriations therefrom, the
amount and quantity of such surplus being unknowa to the plaintiff. :

28,

That there are more than twenty thousand acres of land situate in Utah and Salt Lake Countics,
Usah, and lying under plaintiff’s canal system, construeted and to be construeted, which without the
use of artificial ivrigation arc barren and stevile, but with the use of artificial irvigation will produce
abundant agricultural and horticultural erops.

29

That the plaintiff hag expended move than two hundred thousand dollars in the construction
and maintenance of eanals, pipelines, flumes, ditches, headgates and reservoirs for the conveyance an'd
conservation of the waters of said Provo River and its tributaries, for the purpose of irrigating said
lands lying under its canal system in said Utah and Salt Lake Counties aforesaid.

29 (a)

That the plaintiff has acquired by purchase and is the owner and entitled to the use of the fol-
lowing primary water rights in said Provo River, to-wit:— .

The Blue Cliff Canal right, consisting of two second feet of water from six o’clock p. m. to six
o’clock a. m. each and! every night, and from six o’clock a. m. to six o’clock p. m. each and every Sun-
day, and also an exclusive ownership, and the right to the use of all of the spring water collecting and
flowing in theibed of the Blug Cliff Canal, in Provo Canyon, Utah County, Utah, and likewise a.ll of the
water flowing from what is known as the “Pony Steel Springs’’ situate on the right side of :?md Prm{o
Riverin Provo Ganyon, near the residence of the defendant Hyrum Heiselt, except such quantity of said
waters collecting in the bed of the said Blue Cliff Ganal, and said ‘“Pony Steel Springs,’” as belongs to
the defendant Hyrum Heiselt, the exact quantity of which is unknown to the plaintiff.

29 (b)

That the plaintiff has acquired by purchase, and is the owner and entitled to the use of .ull the
following primary water rights in said Provo River, (except as in this paragraph set forth), to-wit:i—

The water right deereed to ‘‘The William Wright Estate,’’ in eivil action No. 718 in the aboyve
entitled Court, consisting of 200 minute feet of the waters of said Provo River for 100 hours. each and
overy 14 days; and all the waters of what are known as “Tnoch Spring’” and the “Little Springs,” ex.-
cept one tenth! thereof, which saidl one tenth plaintiff allegns belongs to the defendant, John W, 1loover”

All'the waters of Round Valley Creek, not excceding three and one-half second feet, except
sufficient thereof to irrigate two acres of land which: belongs to the defendant John C. \\'hitin.g. .

The plaintiff further alleges: Mhat the plaintiff is entitled to the right to the use of all of sm:l
whaterg mentioned in this paragraph (except such portion thercof as belongsito said defendants Jo.hn W.
Hoover and Joln € Whiting) beginning at a time during each and every ycar, which “h“_u Dgvaly
season be earlier than the time when the plaintiff shall'deem it necessary to release for use for lrl-lgn.hou,
the waters impounded by the pl,uintifi' in its reseryoirs at or near the head:waters of said I"rovo River,
which time shall not in any event he earlier in the season than June 156th, in any year, and'in all'events
the plaintiff is entitled to the use of said waters from and after June 30th, in enchiand every year.

20 (¢)
That duving the years 1912 and 1913, the plaintiff has, with the consent of the defendants re-

siding in Utah Gounty, and their water commissioner appointed by this Court, L-lm.ngml the p.lur-c lul‘ di-
version of a part of the waters deseribed in paragraph 20 (h) to-wit: two second feet thereof, and com-

i)




mingled the same with the waters of said Provo River,
intake of its canal, situa{e on the loft bank of Provo River, in Utah County, Utah, near the home of the
defendant, Hyrum Heiselt, and' plaintiff intends to change the point of diversion of all of said waters
(Lescribed in said pavagraph 29 (b), and commingle the same with the waters of Provo River, and recap-
sture and divert the same at the intake of its said eanal, hereinbefore mentioned; and plaintiff alleges
that by so doing, none of the defendants will be injured or damaged thereby

‘ 29 (d)

That the plaintiff has further acquired by purchase, and is the owner and entitled to the use of
secondary or “Class B.”’ water right in said Provo River, as follows :—

“DheBlue Cliff Canal Right’’ consisting of nine hundred and sixty, seventeen-thousand-nine-
hundred and sixtieths, of what is known as “Class B” wafer right as sct forth and defined in that cor-
tainicivil action No, 718 tried in the Distriet: Court of the Fourth Judicial District, Utah County, State of
Utah, wlicrein Provo Gity, et. al,, were the plaintiffs and The Telluride Power and ‘Transmission Com-
pany, et. al, were the defendants, the same being the flow of said Provo River measured near the
nouth of Prove Ganyon in excess of 17,517 cubic feet of water per minute,

20 (e}

That the plaintiff and its predecessors in interest, have used continuously for beneficial pui-
poses during the irrigation season of each and every year, for more than twenty-five years. all the waters
of said Provo River, said springs and said Round Valley Creck, hercinbefare desceribed, (except the por-
tion thereof belonging to the defendants John W, Hoover, Hyrum Heiselt and John €. Wihiting) peace-
ably, openly, notoriously, uninterruptedly, continuously during the irrigation season of cach and every
year, and adversely to all of the defendants herein, and to the whole world, under a claim of vight, and

that ag to said water the plaintiff claims the whole thercof for irrigation and other purposes and the
vight to use the same therefor.

and recaptured and diverted said water at the

30

That during the year A. D; 1908, the plaintiff’s grantors made application to the State Engineer
of the State of Utah, for 150 sec. ft, of the natural flow of the waters of said river, for irrigation pur-
poses, toibe diverted from said river at plaintiff’s head-gate on the left bank of said river at a point S.
48 deg. 52 min, W, 13820 feet from the quarter section corner between sections 6 and 6 of Tp. 6 S, R. 3. B.
Salt Lake Meridian, and whichisaid application (No. 1828) was approved by said Engineer on the 30th
day of April, A, D; 1910, and that at an expense of many thousand dollars the plaintiff has constructed
dams, gates; flumes; tunnelg and pipe lines to convey said' water from said point of diversion, to large
areas of barren and unproductive agricultural lands situated in Utah and Salt Lake Counties, Utah, and
that the plaintiff has entered into agreements with the owners of such lands, whereby plaintiff has
agreed to furnish to such land owners, water from and through its said ditches, flumes and pipe lines,
from the water approprinted under said application, (No. 1828 aforesaid) sufficient for the irrigation of
said lands, not to exceed one sec, ft, of water for each 70 acres of land to be so irrigated, and that the
appropriation under said application will be completed on or about the 1st day of May, A. D, 1920, and
that under said application, plaintiff has diverted and caused to be applied to a necessary and beneficial
use in the irrigation of the lands aforesaid, more than 100/sec. ft. of the theretofore unappropriated water
of the said river. Said application having been made to the State Engineer April 16, 1908.

31,

That in addition to the rights set forth in the preceding paragraphs, the plaintiff with the de-
fendants, Timpanogos Irrigation Company, Wasateh Irrigation Company and Sego Ir!'igation Company.
have, under applications approved by the State Engincer of the State of Utah, constructed at a cost of
many thousand dollars, reservoiraiat the head waters of the tributaries of said Provo River in Wasatch
and Summit Counties, Utnh, having a present capacity of 7000 acre feet and that when completed the
said reseryoirs will have a capacity of 8500 acre feet, all of which is covered by said approved applica-
tionsj; that on plaintiff's part saidl veservoivs are constructed and being constructed for storing water
for the irrigation of the lands of plaintiff, its stockholders and lessces as above mentioned, during the
period beginning on or about the 15th day of July in each year and continuing to the end of the irriga:
tion period of each year, the snme being the times when said' Provo River in its natural flow=daes mnot
supply a sufficient quantity of water for the irrigation of said lands, in addition to the quantity necessary
for'the heneficinl use of such of the defendants as have a prior right to plaintiff to the use of the natural
flow of the water of said river during snch low water season,

32,

That by and under applications approved by the State Enginecr of the State of Utah, the plain-
tiff has acquired the right to divert from the Weber River water-shed in Summit County, Utah, annual-
ly 12,600 acre feet of water, and in addition thereto, 100 see, ft. of water, all of which was formerly flow-
ing into snid 'Weber River; and that plaintiff has caused 50 cubic feet per second thereof to flow into and
commingle with the waters of said Provo River, and plaintiff claims as against all the defendants here-




in, the ownership and right to the use of said water so commingled as aforesaid, and the right to re-
capture and divert the same at plaintiff’s head-gate aforesaid, into plaintiff’s irrigation system and to
use said water for its purposes whenever the same is flowing into the said Provo River, und the right to
divert all of the water covered by the said applications and commingle the same with the waiers of said

Provo River and to recapture and use the same upon the lands under its canals in Salt Liake and Utah
Counties, Utah,

33.
i That by and under approved applications of the State Engineer of the State of Utah, the plain-
tiff has in its® own right constructed reservoir on the tributaries of said Provo River in Wa-

satch CGounty and Summit County, Utah, and that the said several reservoirs have a present capacity of
2500 acre feet of water; and when completed will have a capacity of 10,457 acre feet of water.
31

Plaintiff claims the right to store the flood waters of said Provo River in its several reservoirs
above mentioned in the amounts above stated, and to release the water so stored by plaintiff at such
times and in such quantities as will best serve the interests of plaintiff, its stockholders and lessees, and
the right to commingle said water with the natural flow of water of said river, and to recapture the same
at its diverting'dam hereinabove mentioned, and at other diverting points along the course of said river,
whenever said stored water is released and commingled with the waters of said river.

35,

That the defendants severally deny plaintiff’s right to the use of the waters of Provo River as
above set forth and deny plaintiff’s right to divert water from other sources and commingle the same
with the waters of Provo River and recapture and use the same as claimed by plaintiff, and deny the
plaintiff’s right to store the flood wafers of the said river and ta release and commingle said stored
waters with the water of Prove River and to recapture the same and apply it to the use and purposes
for which the same is stored by plaintiff as above set forth, and they have at divers times during the
past two years, diverted from said river and converted to their own use, water, the right to the use of
which belonged'to and wasiand is the property of this plaintiff, and that the defendants threaten in vio-
lation of the rightsiof plaintiff, to/continueso to do, and plain{iff alleges that such acts of the defendants
or any of them will, if continued, work an injury to plaintiff, its stockholders and lessees by causing the
destruction of their growing crops by drought, and that there is no adequate remedy at law whereby the
plaintiff, its stockholders and lessces can recover damage thus caused by the defendants; and plaintiff
verily believes that the defendants will, unless restrained by an order of this/Court, execute said threaten-
ed acts and will continue to deprive plaintiff, itg stockholders and lessees of the right to the use of their
proper pro rata share of the water of said river, to their great and irreparable injury.

36.

Plaintiff further alleges that many of the defendants who hayve a right prior in point of time of
appropriations; to the plaintiff’s right to the use of the waters of said river, have been year after year
confinuously during the irrigation season, claiming to have the right to do so, using the water diverted
hy them, wastefully and'in quantities largely in excoss of that necessary or beneficial for the irrigation
of their lands, and that such wasteful and unnecessary use is depriving the plaintiff and all who receive
water through plaintiff’s irrigation system, of their rights to the use of the waters of said river, and
that such wasteful and unnecessary use is not only a violation of the rights of plaintiff, its stockholders
and lessecs, but preventsito a very graat extent the bringing under a high state of cultivation of large
arcas of barren, uncultivated and practically worthless land in Utah and Salt Lake Counties, which said
lands would, with irrigation, produce abundantly, hay, grain and fruits, and other agricultural and horti-
cultural erops, thereby retarding and preventing, by reason of such wasteful use of such water, the
growth, development and up-building of the State, in violation of all true prineiples of right and in vio-
lation of the public policy of this State,

37,

Plaintiff further alleges that on the 6th day of May, A. D. 1899, in the Fourth Judicial District
Gourt of the State of Utah, in and for theCounty of Wasateh, in the case of the Wasatch Irrigation Com-
pany ct, al, va, Bdward Fulfon, et. al,, a decrce was duly made and entered whereby all of the waters of
the said Provo River ure decreed to wnd ordered to be distributed to and among the parties named in
snid deerce according to their respeefive rights as determined by said decrec:—

And that on the 7th day of September, A, 1), 1905, in the Fourth Judicial District Court of the
State of Utah, in and for the Countly of Utah, in the case of Provo City, et. al. vs. the Telluride Power
Transmission Company, et, al., a degree was duly made and entered whereby all of the waters of said
Provo Riyer are decreed and ordered distributed to and among the persons therein named according to
their respective rights as determined by said decree:—

That neither of said deerees has any relation to the other, but in each it ig assumed that the

whole of tlic flow of the water in said river was diverted and appropriated and' applied to a necessary
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afld beneficial use at the date thereof, and that by each of said decrces the whole of the water of said
river was covered and awarded to the parties making such appropriation, according to their priorities
i, point of time of diverting and applying the sameto a necessary and beneficial use :—

That since the making of sald decrees, by reason of the high or flood waters being stored during
the first part of the irrigation season, and the use of waters so stored in reservoirs for irrigation during
the low water period, the capacity of the waters of said river for irrigation has been greatly increased
fmd large areas of land have been brought under cultivation, and that by reason of the storage of waters
in  reservoirs as aforesaid, for use during the low water season as aforesaid, many persons not parties to
either of said dccreqs, have become interested in, and are now owners of the right to the use of some of
the waters of said river for irrigation, culinary and domestic purposes:—

That said decrees were made having mn view the primary water first and the adjudication of the
rights to use thereof among the persons entitled ther:to, and by said decrees only a small portion of the
flood wa'ers of said river were considered, which seil flood waters are now, by reason of being stored in

veservoirs and used for irvigation during the low water season practically of as great value as the said
primary or low water,

38.

That the present regulations andl provisions for the distribution of the waters of said river, to
and among: those entitled {o tlie use thereof, are wholly inadequate by reason of the users thereof, fail-
ing to comply with the statules of this State in regard to providing suitable gates and measuring devices
al or near the intake of their respective ditches and canals, and that in fact the majority of the users of
the water from said river have no measuring devices or meang provided whereby a measurement can he
made of the waters being diverted' by them, and that unless the users of said water and those who divert
the snme from said river are required by a decree of thisi Court to provide proper gates and' devices for
the measuring of (he water so diverted by them, the division of said waters and the distribution thereof
among the several parsonsientitled thereto, cannot ba made according to their respective rights as adjudi-
cated, and the whole matter of measurement and' the distribution will be largely based upon a guess by
those whose duty it may be to malke such distribution, and that it is necessary that each of the parties
diverting wafer from saidl river be required to provide at the point of diversion at the intake of their
soveral ditehes and canaly a proper gate and proper flume for the measurement of the water so diverted.

39.

That by reason of there being no regular system for the distribution of the waters of said river
and its tributaries: to the persons entitled' to the use thereof, and by reason of the many county jurisdic-
tions through which said river and'i{s tributaries flow, the various defendants, each and all, interfere
with the flow of the water therein, without regard!to the rights of others in the use thereof, and in order
that the rights of all may be conserved and protec!ed, it is necessary that the Gourt appoint a competent:
person, water commissioner, with authority to employ assistants to divide and distribute the water of
said river and its tributaries, to and' among the persons entitled to the use thereof, and 1o also provide
for the compensation of such commissioner and assistants and the manner, of collection and' payment of
such compensation until' such time as the State shall undertake the duty of distributing such water, as
now provided, or as hereafter may be provided by law.

‘Wherefore plaintiff prays judgment:—
1.

That the defendants and each of. them may be required to set forth the nature and amount of
thein respective claims to the waters of said Provo River (including all of its tributaries) and that all
adverso claims of the.defendants and' each of them may be determined by decree of this Court; that by
said/ decree it be adjudged that the plaintiff is enfitled to the use of the waters of said river in the
soveral' amounts and items and for the purposes set forth in this complaint, and to have said water
flow to plaintiff at its points of diversion, as set forth in thig complaint, without interruption by the de-
fendants or any or cither of them, and that by said decree the right and title of the plaintiff to the said
water and the right to the use thereof may be declared to be good and valid as against the defendants
and ecach of them and against any and all persons claiming or to claim, by, through or under them or
either of them,—

2,

That by said decree the right and title and interest of the defendants and each of them to the
waterg of said Provo River and the use thereof may be determined, adjudged, and settled,—
3.
That cach of the parties hereto, both plaintiff and defendants, be enjoined and' debarred from
asserting or claiming any right, title or interest to the use of any of the waters of said river in excess of
fig rights ag adjudged by said decree,—

4,
That by said decree each of the parties hereto, both plaintiff and defendants, be required to con-
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struct suitable, permanent dams and gates in said river at the points where they divert water from said
river, and suitable gateg for regulating the flow of water at the intake of their respective ditches or

Ganals and proper rating flumes at or near to the intake of each diverting ditch or canal, for measuring

the amount of water diverted therein, the said dams. gates and measuring flumes or pipes to be con-
strueted before any of said water is diverted into such diteh or canal, the piun of such dams, gates and
f‘:lumes or pipes to beﬁapproved by the water commissioner to be appointed by this Court, and in case of
the negleet ov failure of such water, commissioner to act, then by hig successor, to be appointed by the
Judge of this (Jourg at Chambers, on his own motion,
S g 5,
£
That by said decree it may he ordered that this Court appoint a suitable person, a competent
engineer water commissioner, to distribute the waters of said Provo River to the several persons, adjudg-
c¢d'to be the owners of the rights to the use thereof according to their said adjudicated rights, and that
the said person may be empowered. to employ assistants, for whose acts he shall be responsible, that said
appointee may be required to enter into such bond as may be from time to time determined by this Court,
for the faithful discharge of his duties, and that the compensation of said appointee and his assistants
and manner of collecting and payment of the same may be determined by said decree, such appoint.
ment to be made annually until such time as the water shed of the Provo River shall be created a water
distriet under the laws of the State of Utah,

Plaintiff prays for such other and further relief as may be equitable, and for its costs
A, C. HATCH,
JACOB EVANS,
A, J. EVANS, and
ALFRED L. BOOTH,
Attorneys for Plaintiff.

herein.

STATE OF UTAH,
83
COUNTY OF UTAH.

R. J. Murdock, being first duly sworn says, that he is an officer of the plaintiff, Provo
Reservoir Company, a corporation, to-wit; the Secretary thereof, and that he is acquainted with the
factsiset forthiin the foregoing complaint, and knows the contents! thereof and that the same is true of
hisiown knowledge except as to matterg therein stated on information and belief, and that as to those
matters he verily believes it to be true; and that as such officer he makes this verification for and in be-
half'of the plaintiff corporation,

R. J. MURDOCK.

Subscribed and sworn to before me this Gth day of February, A, D, 1914,
My commission expires on the 2nd day’ of September, A, D, 1917,

JACOB EVANS,
Notary Public.
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river, and suitable gateg for regulating the flow of water at the intake of their respective ditches or
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